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King’s Competition Appellate Tribunal 

Appeal No. 1 of 2019 

Against the order of the Competition Commission of Republia 

Dated January 10, 2019 in  

Reference Case No. 1 of 2014 

In Re: Pricing Patterns for Essential Pharmaceutical Products 

  

1. The Kingdom of Republia [“Republia”] is a vast nation with a large population and a diversified 

economy. Republia has been a monarchy for almost 300 years. In 1950, Republia adopted a 

constitution and established a parliamentary government. Under the Constitution of Republia 

[“Constitution”], the King was made a titular figurehead, and the democratically elected 

government of Republia continued to function in the name of the monarch.  

 

2. For much of the twentieth century, Republia had a closed economy with high taxes and low 

GDP growth. In 1991, the Liberal Party was elected into the Republian Parliament with an 

overwhelming majority on the plank of economic liberalization. The newly elected liberal 

government opened the Republian economy to multi-national companies. This sparked a period 

of unprecedented economic growth, widely heralded as a golden age for the country. 

 

3. Republian law historically sanctioned monopolies and unfair trade practices. In order to 

modernize its legal regime, the Parliament enacted the Competition Act, 2002 [“Act”]. The Act 

was implemented in two phases: the provisions prohibiting anti-competitive agreements and 

abuse of dominance were brought into force in 2009; and the provisions regarding regulations of 

mergers, acquisitions and amalgamations were brought into force in 2011. The Act established 

the Competition Commission of Republia [“CCR”] to promote competition and prohibit anti-

competitive practices by orders imposing suitable penalties. 

 

4. The CCR passes orders to direct its investigative arm, the Director General [“DG”] to open 

investigations against perceived anti-competitive conduct based on references received from the 

government or its agencies, or information received from citizens, upon finding that a prima facie 

case is made out. The CCR then passes final orders (including penalties, where applicable) after 

conducting hearings. Aggrieved parties can appeal the CCR’s orders to the King’s Competition 

Appellate Tribunal [“KCAT”] and orders of the KCAT can be appealed to the Republian 

Supreme Court. 

 

5. Since Competition Law is relatively nascent in Republia, the CCR and the KCAT consider the 

decisional practice of competition regulators in the European Union, United States of America 

and India to be of great assistance and persuasive value in reaching its decisions. Given that the 

laws of Republia, including its competition laws, are pari materia with the laws of India (with the 

limited exceptions laid out in the Proposition), the Republian authorities consider orders and 

judgments of Indian courts and tribunals to have high persuasive value.  
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6. In 1962, Republia was attacked by its neighbour, Antegria, commencing what came to be known 

in Republia as the Antegrian Aggression. The Antegrian Aggression necessitated widespread 

changes in the Republian economy. These included heavy investment in armament and military 

research, with few resources left to supply public goods such as food, water, and healthcare. 

During the Antegrian Aggression, many large Republian traders hoarded essential commodities 

such as foodstuffs, clothing, and medicines in the ensuing economic depression, selling them at 

shockingly high prices. 

 

7. In response to the ubiquitous hoarding, the Republian Parliament enacted the Republian 

Essential Commodities Act, 1965 [“RECA”]. The RECA allowed the government to regulate 

the production, supply and distribution of commodities considered ‘essential’. It specifically 

included clothes, foodstuffs, fertilizers, and medicines within the ambit of ‘essential’ goods. The 

RECA empowered the government to impose price ceilings or other forms of market control (as 

necessary) in respect of any essential commodity. 

 

8. In 1972, the Republian government observed that drug prices in Republia were significantly 

higher than those in neighbouring countries. In an effort to combat what it perceived as 

continued hoarding of essential drugs, the government notified the Drugs Over Pricing 

Evaluation Order, 1972 [“DOPE Order”], under the RECA, which provided for cost-based 

ceiling prices on 447 drugs listed in its Schedule [“DOPE drugs”]. Further, the DOPE 

Department was created to enforce the DOPE Order. The DOPE Order provided a mechanism 

to fix the ceiling prices, and prohibited manufacturers from selling DOPE drugs at prices above 

the ceiling. The manufacturers who sold DOPE drugs at prices above the ceiling were subject to 

strict penalties under the RECA, including cancellation of licenses, fines, and imprisonment.  

 

9. In January 2008, Margaret Nykwil, the Liberal Minister for Chemicals and Fertilisers announced 

that the government was considering a major overhaul to the DOPE Order. In a speech made in 

the Parliament, Nykwil said, “economic wisdom has advanced since the 1970s, and we now realise that cost-

based price controls provide insufficient incentives for manufacturers to chase efficiencies. The Republian people 

voted my party into Parliament with an absolute majority this year because we promised to make healthcare 

cheaper. We intend to fulfill that promise by imposing market-based price controls that adequately ensure that 

drugs are available to treat every Republian, rich or poor.”  

 

10. The Ministry for Chemicals and Fertilisers held intensive stakeholder consultations with 

manufacturers, retailers, wholesalers and other interested parties through the year, but Ministry 

officials, citing pressure from the top, refused to budge from their first draft of Paragraph 4, 

which can be found in paragraph 2 of Annexure I. Drug manufacturers did, however, manage 

to convince the Ministry to limit the scope of price control to ‘essential’ drugs, arguing that the 

protection of a vibrant and economically viable Republian pharmaceutical industry was an 

important policy consideration. 

 

11. On April 1, 2010, the government notified substantial amendments to the DOPE Order to 

impose market-based price controls. In addition, the operation of the DOPE Order was limited 

to the drugs specified in the WHO Model List of Essential Medicines, as amended from time to 

time. It also retained the original government draft of Paragraph 4, which contained the formula 
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that determined the price ceiling. The formula now took into consideration the average 

wholesale price of all manufacturers that had a market share of at least 1% of total market 

turnover of the previous financial year. A brief summary of the amended DOPE Order can be 

found in Annexure I. 

 

12. Republia is home to several large pharmaceutical manufacturers, many of whom export large 

quantities of drugs at low prices to treat a wide variety of diseases, including HIV/AIDS and 

cancer. The largest of these manufacturers is G-One Pharma, whose portfolio ranges from 

vitamin supplements to stem cell therapy.  

 

13. Republia traditionally enjoyed temperate weather with moderate winters and humid summers. 

However, drastic climate change has resulted in harsh and dry winters in recent years. The winter 

of 2013 saw a sudden dip in temperature, with large parts of the country witnessing snowfall for 

the first time in recorded history. While climate scientists were alarmed, children of all ages 

seized the opportunity to build snowmen, engage in snowball fights, and generally enjoy 

themselves outdoors.  

 

14. The unprecedented weather, coupled with the poor state of Republia’s sanitation systems and 

public healthcare facilities, paved the way for a flu epidemic of epic proportions. Children were 

the worst hit by this scourge due to a combination of factors, including weaker immune systems, 

increased exposure to the elements, and poor hygiene.  

 

15. Dry cough was the main symptom of the flu, and doctors commonly prescribed 

dextromethorphan-based cough syrup [“Cough Syrup”] to alleviate the irritation until 

antibiotics treated the infection.  

 

16. With millions of children infected, pharmacies were flooded with orders for Cough Syrup. 

Supplies grew scarcer, leading desperate parents to seek alternatives. Some purchased imported 

bottles on the black market, while others attempted to manufacture dextromethorphan at 

makeshift labs in their kitchens. Some people also resorted to feeding their children tablespoons 

of brandy. Many of the imported drugs turned out to be Antegrian counterfeits containing toxic 

substances. The crisis finally abated in March 2014, alongside the onset of spring and the airlift 

of hundreds of tons of humanitarian aid, including WHO-supplied essential medicine kits.  

 

17. In the ensuing public health disaster, a total of 7,000 Republians (mostly children under the age 

of ten) died from the combined effects of the flu itself, poisoning by counterfeit drugs or alcohol 

overdoses, and accidents involving kitchen drug labs. The government constituted an inquiry 

commission headed by Banner Ketchum, who was a doctor and a member of the Republian 

Parliament. The report of the Ketchum Commission [“KCo Report”] was tabled in the 

Parliament on June 7, 2014, and inter alia contained the following findings: 

 

a. All brands of Cough Syrup were priced identically, at the ceiling price permitted by the 

DOPE Order.  
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b. Cough Syrup manufacturers did not increase production despite the onset of the epidemic. 

As such, the current production capacity guaranteed them consistent significant margins, 

which regularly remain well over 40%. 

 

18. In the face of broad parliamentary and public outrage at the perceived market failure, the 

government referred the matter to the CCR under Section 19(1)(b) of the Act on December 3, 

2014. The matter was expedited due to added public pressure behind the proceedings.  

 

19. On July 12, 2015, taking cognizance of the urgency of the issues and without holding a 

preliminary conference, the CCR found that a prima facie case existed, and directed the DG to 

conduct an investigation under Section 26(1) of the Act. On July 15, 2015, the DG obtained a 

warrant from the Royal Metropolitan Magistrate and raided the offices of all Cough Syrup 

manufacturers with a market share of 1% or more [“Manufacturers”]. The DG seized a wide 

variety of physical and electronic documents under Section 41(3) of the Act, despite the protests 

of the Manufacturers that principles of natural justice were violated as their lawyers were not 

present.  

Based in part on the information recovered through the raids, the DG submitted its report on 

August 20, 2017 listing the DOPE department and the Manufacturers as the contravening 

parties. The DG found that all the Manufacturers, along with the DOPE department, had 

indulged in determining sale prices for Cough Syrup and hence, contravened Section 3(1) read 

with 3(3)(a) of the Act. Further, G-One Pharma was a dominant player in the market for sale of 

Cough Syrups in Republia and had abused its dominant position by charging excessive prices 

and limiting the supply of Cough Syrup in the market, hence, contravening Sections 4(2)(a)(ii) 

and 4(2)(b)(i) of the Act. A summary of the DG’s findings is provided in Annexure II. 

Following comprehensive hearings, an order of the CCR dated January 10, 2019 found the 

Manufacturers to have contravened Section 3(1) read with 3(3)(a) of the Act and found G-One 

Pharma to have contravened Sections 4(2)(a)(ii) and 4(2)(b)(i) of the Act. 

20. Accordingly, the CCR imposed a penalty under Section 27 of the Act against the Manufacturers 

amounting to 2% of the average turnover of their Cough Syrup businesses in the period 

investigated [“Relevant Turnover”], in addition to a nominal penalty of Republian Dollars 

[“RPD”] 100,000 against the DOPE Department, since its turnover was effectively zero. The 

CCR imposed a further penalty calculated at 3% of the Relevant Turnover against G-One 

Pharma for its contravention under Section 4 of the Act.  

 

21. The Manufacturers, along with the DOPE Department, have filed appeals against the order of 

the CCR with the KCAT. They have collectively waived their conflicts in favour of the counsel 

representing them.  

 

22. G-One Pharma has separately filed an application [“Application”] with the KCAT arguing that 

the investigation and the penalty by the CCR has no merit given that the Manufacturers strictly 

adhered to the DOPE ceiling prices imposed by the government itself. Given the government’s 

involvement in deciding price ceilings, G-One Pharma had very little leeway in pricing their 

Cough Syrups. Given their lack of discretion in determining the price, G-One Pharma clarified 

that they could not have engaged in excessive pricing. G-One Pharma prayed in the Application 



THE TENTH NLU ANTITRUST LAW MOOT COURT COMPETITION, 2019 
National Law University, Jodhpur 

6 

that they were proposing to undertake an initial public offering [“IPO”] in July 2019, and the 

finding of the CCR, along with the pending appeal therefrom, was jeopardizing the success of 

the IPO. Accordingly, given that the CCR’s findings have no merit, G-One Pharma has 

requested the KCAT to dismiss and set aside the findings of the CCR vis-à-vis G-One Pharma by 

way of a summary hearing. As part of the Application, G-One Pharma also submitted that as a 

gesture of care and goodwill, without admitting any violation, and purely as a voluntary measure, 

they would lower their prices by 30% if the Application was allowed by the KCAT.  

 

23. The KCAT listed the matter for arguments on March 15, 2019. In its listing order, the KCAT 

framed the following issues for determination: 

 

a. Whether G-One’s Application be upheld by the KCAT; 

b. Whether G-One has violated Section 4 of the Act;  

c. Whether the DG and the CCR can proceed against the DOPE department; and 

d. Whether the Manufacturers and the DOPE Department have violated Section 3(3) of the 

Act? 
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ANNEXURE I 

Brief Summary of the Drugs Over Pricing Evaluation Order, 2010 

1. In exercise of the powers conferred under Section 3 of the Republian Essential Commodities 

Act, 1965, the Republian Government notified the significantly amended DOPE Order in 2010. 

This order added more drugs to the Schedule, in order to remain consistent with the WHO 

Model List of Essential Medicines. A relevant extract of the Schedule has been reproduced 

below: 

Schedule I 

… 

Section 25: Medicines acting on the respiratory tract 

… 

25.2: Antitussives 

Medicines Route of 

Administration / 

Dosage Form 

Strengths 

Dextromethorphan Tablets 

Syrups 

30 mg 

15 mg / 50 ml  

 

2. The formula imposed to calculate the ceiling price for drugs found in the Schedule can be found 

in Paragraph 4 of the DOPE Order. The DOPE ceiling price is calculated by taking the volume-

weighted average price-to-trade of the drug in the preceding financial year, and then allowing for 

a 10% year-on-year revision to account for inflation.  

 

3. The ceiling is revised annually on April 1. Manufacturers wishing to increase their prices (within 

the ceiling) must apply with reasons for approval from the DOPE Department before doing so. 

The DOPE Department has never rejected such applications in the past, and generally issues 

approvals within 5 working days.  
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ANNEXURE II 

SUMMARY OF THE DIRECTOR GENERAL’S INVESTIGATION REPORT 

Reference Case No. 1 of 2014 

In Re: Pricing Patterns for Essential Pharmaceutical Products 

 

1. As of April 1, 2008, the total production capacity for Cough Syrup in Republia was 600,000 units 

per day (1 unit = 50 ml).  

 

2. The relevant market in this case would be the market for the sale of safe and efficacious 

dextromethorphan-based cough syrup in Republia. This consists solely of dextromethorphan-

based cough syrup manufactured in accordance with manufacturing licences granted under the 

Republian Drugs and Cosmetics Act, 1940. 

 

3. As on that April 1, 2008, 5 manufacturers held market shares greater than 1%, and together 

occupied 91% of the market. There existed dozens of smaller players with lower market shares.  

 

4. The market shares of major players are summarised below: 

 

 

SL. 

NO. 

MANUFACTURER MARKET 

SHARE (%) 

Current Capacity 

(units/Day) 

1.  G-One Pharma 42 2,52,000 

2.  Rodrigues Drugs 15 90,000 

3.  Serran Formulations 14 84,000 

4.  RocaChem 12 72,000 

5.  Chhetri 

Pharmaceuticals 

7 42,000 

6.  Other manufacturers 10 60,000 

 

 

5. G-One Pharma was established in 1955 and is the oldest player in the market. 

 

6. There exist considerable regulatory entry barriers to the relevant market in the form of approvals 

from licensing authorities under the Republian Drugs and Cosmetics Act, 1940. 

 

7. The average variable cost of cough syrup was determined to be RPD 50 in April 2008. This had 

increased to RPD 65 by April 2013. 
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8. A thorough scrutiny of the call data records of top executives of all firms returned no evidence 

that any of them had communicated with the others in the relevant period.  

 

9. The DOPE ceiling price to retailers for cough syrup was fixed at RPD 100 per unit on April 1, 

2010. Pricing trends since that date are summarised below: 

 

 
 

10. The annual DOPE ceiling revision is notified in the last week of March of every year and takes 

effect on April 1. Each manufacturer convened internal price revision meetings at the end of 

March every year and announced new prices in the first week of April.  

 

11. If the DOPE ceiling had been notified in April 2008, it would have stood at approximately RPD 

53. The difference between the values of the DOPE ceiling as notified on April 1, 2010 and the 

potential ceiling that would have existed in April 2008 is attributable to the price increases 

carried out by the Manufacturers in the intervening period. 

 

12. The DOPE ceiling revision formula allowed an annual increase of 10%, while inflation was 

calculated to be 3% year-on-year in the relevant period. The price of cough syrup rose by 32% in 

three years immediately after the DOPE Order was amended, in a highly co-ordinated fashion, 

with manufacturers in vastly disparate situations charging identical prices for their products.  

 

13. The price coordination resulted from the annual DOPE ceiling revision cycle, which was regular, 

highly predictable and had a signalling effect to all market players.  

 

14. Between October 2013 and January 2014, demand spiked by nearly 300%. In the same time 

period, the installed capacity of the market players listed above increased in the range of 150%, 

while the production capacity increased in the range of 120%. This still left a large part of the 

demand unfulfilled.  

 

15. The retail market for pharmaceuticals is populated by intermediaries such as stockists. These 

intermediaries are highly co-ordinated due to the presence of trade associations. The collusive 
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business practices of these trade associations have been the subject of past CCR cases, three of 

which resulted in penalties being imposed against their members.  

 

16. Despite the absence of evidence to suggest that office bearers of the Parties had communicated 

with each other, the co-ordinated price increases arising out of the signalling effect caused by the 

DOPE ceiling revision cycle suggests that Section 3(1) read with 3(3)(a) of the Act have been 

contravened. 

 

17. G-One Pharma’s market share and market position indicate that it enjoys a dominant position in 

the relevant market. As the dominant player, G-One Pharma had a special responsibility to 

refrain from increasing its prices drastically, despite the fact that such increases were ‘allowed’ by 

the DOPE Order. By carrying out price increases between 2008 and 2013 (RPD 55 to RPD 132) 

in derogation of this special responsibility, G-One Pharma contravened Section 4(2)(a)(ii) of the 

Act. Further, G-One Pharma is a dominant player with adequate capacity to increase production 

to meet the sudden spurt in demand. However, the supply fell woefully short, leading to a public 

health disaster. At the same time, manufacturers and distributors earned very high profits, as the 

increased demand led to the cough syrup being sold in the black market at prices above the 

ceiling. Such conduct of G-One Pharma amounts to limiting the supply of dextromethorphan-

based cough syrups in Republia, in contravention of Section 4(2)(b)(i) of the Act.  

 

18. It also appears that Serran Formulations, RocaChem and Chhetri Pharmaceuticals have standing 

diktats to their distributers to ensure that their resellers do not charge anything below the RPD 

whilst selling their cough syrups. It further appears that if any reseller was found to be selling the 

cough syrups at a discount, further stocks of cough syrups were withheld from them.  

19. Due to the brand value of G-One Pharma in the market, even without a diktat of this nature, its 

cough syrups are sold exactly at RPD, as the general public associate its cough syrup to be of 

high quality.  

20. Serran Formulations, RocaChem and Chhetri Pharmaceuticals submitted that they needed to 

ensure sales at MRP in order to develop and maintain the image that their products were just as 

effective and of as much quality as those sold by G-One Pharma. They further submitted that 

their products were demonstrated to be bioequivalent to those manufactured by G-One Pharma 

(with all brands of cough syrups conforming to pharmacopoeia reference standards) which did 

not require a discount to sell. The actions of Serran Formulations, RocaChem, and Chhetri 

Pharmaceuticals appears to have been born out of a business necessity to create a strong brand 

image, and ultimately to gain market share against the market leader. 


